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A BILL TO BE ENTITLED

AN ACT

relating to the regulation of lay midwives; providing criminal and
civil penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 7(a), Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
Civil Statutes), is amended to read as folléws:

(a) The department shall hire an executivg secretary after
consultation with the lay midwifery board to perform administrative
duties, including keeping the minutes of lay midwifery board

meetings, maintaining records about approved training courses, and

maintaining records of persons who are registered under [have'

reeceived-a-tetter-of-compietion-as-deseribed-:n] this Act.

SECTION 2. Section 10, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
Civil Statutes), is amended by adding Subsection (d) to read as
follows:

(d) To be approved by the Texas Board of Health, a lay

midwifery training course must include training in:

(1) the wuse and administration of prophylaxis to prevent

ophthalmia neonatorum;

(2) cardiopulmonary resuscitation of the type recommended by

the American Heart Association for certification by that

association in basic life support cardiopulmonary resuscitation for
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adults and infants, or any other type considered appropriate by the

board; and

(3) techniques for newborn screening tests for inheritable

diseases, including tests for phenylketonuria, hypothyroidism, and

any similar test required by the board.

SECTION 3. Section 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 13. REGISTRATION [#BENTiFicATION] REQUIREMENT. (a) A

[fn-Deeember--of--each--year;--a] person may not practice [whe

praetiees] lay midwifery in this state unless the person is

registered with the department. An applicant for registration must

apply to the department on a form prescribed by the department.

The application form must be accompanied by a nonrefundable

application fee set by the department in an amount not to exceed

$25. The application form must include: [shati-identify-himser£

as-a-}ay-midwife—by—appearing—in—persen-befere-the—eeunty-eierk--ef
the--eeunty--in—whieh-the-persen—resides-er-beﬁere-the-eeunty-eierk
ef-eaeh-eeunty-in—whieh-the--persen--praetiees--iay--midwiﬁery--ané
deiivering--te-the-eeunty-eierk—a-verified—identi£ieatien—£efm-tha€
eentazns |

(1) the person's name, residence, and post office address;

(2) the person's date and place of birth;

(3) the location of the person's practice according to
counties; and

(4) other information the department determines necessary

[fer-the-identiféeatien-ef-iay—midwives].
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(b) The applicant must also file with the application

documentation in the form required by the rules of the department

showing that the applicant has completed an approved lay midwifery

training course and passed the final examination for that course.

[?he-identifieatien-ferm-shaii-be—pfeseribed-by—the—departmente]

(c) At the time of registration, the department [Fhe-eeunty

eterk] shall provide each lay midwife [whe--identifies--himsetf] a
written notice stating [e£] a lay midwife's legal responsibilities
under the laws and rules of this state on a form prescribed by the
department. Failure to receive the notice does not constitute a
defense to prosecution for acts committed in violation of the laws
and rules of this state.

(d) The department shall provide each county clerk and each

local registrar of births within each county with the name of each

registered lay midwife who practices in that county. [eeun&y-elerk

shai&--retain--fer-—the--eeunty--eierkls--feeerds--a--eepy——ef—eaeh
jdentification-£form: --The-ceunty-~eterk--shati--send-~the--eriginat
idertification-form-to-the-department- --The-coeunty-eterk-may-charge
a--reasenable--fee--for--these-servieces-under-Artiete-3936;-Revised
Statutes- |

(e) The department shall issue a certificate of registration

to a lay midwife who meets the training and examination

requirements of this section and pays the registration fee set by

the department in an amount not to exceed $25. A certificate of

registration is issued for the calendar year expiring on December

31. The department by rule may prorate the registration fee so

that an initial registrant pays only that portion of the fee
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allocable to the number of whole or partial months remaining in the

year after the month the certificate is issued.

(f) The department shall adopt rules relating to the renewal

of a certificate of registration.

SECTION 4. Section 14, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Arﬁicle 4512i; Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 14. ADDITIONAL INFORMATION. (a) The department may
require information in addition to that required by Sﬁbsection (a)
of Section 13 of this Act if it determines the additional
information is necessary and appropriate to ascertain the nature
and extent of lay midwifery in this state. The department may not
require information regarding any act that is prohibited under this
Act.

(b) Information received under this section may not be made
public so as to disclose the identity of any person to whom the
information relates. This information is not a public record as
defined in Chapter 424, Acts of the 63rd Legislature, Regular
Session, 1973 (Article 6252-17a, Vernon's Texas Civil Statutes).

(c) The department shall prescribe forms for the additional

information and shall distribute those forms to registered lay

midwives. Each lay midwife must complete and return the forms to

the department. Failure by a lay midwife to complete and return

the forms as prescribed by this subsection constitutes a ground for

the revocation of that person's certificate of registration [the

eeunty-eterks-ef-this-state].

[fd&—-When-a-persen-identifies-himseif-as-a-iay-midwife-under
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Beetion-13-of-this-Aet;-the-county~ecterk-shalti-give-a-eopy--of--any
form--for--additionat--information-to-the-persen- --FThe-persen-shaii
eompliete-the-form-and-return-it-with-the-:tdentification-ferm-te-€he
eeunEy-eterk=

[ ¢e}--The~-county--eterk-~-shati--send--these~--£forms--te---the
department- |

SECTION 5. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Section 14A to read as follows:

Sec. 14A. SUSPENSION, REVOCATION, OR DENIAL OF CERTIFICATE.

(a) After a hearing, the department may suspend or revoke a

certificate of registration, or may deny the renewal of a

certificate of registration of a lay midwife who practices in

violation of this Act. The department by rule shall establish

specific grounds for the suspension, revocation, or denial of a

certificate.

(b) A hearing on the suspension, revocation, or denial of a

certificate of registration is subject to the Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

Civil Statutes).

SECTION 6. Section 15, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 15. ROSTER. (a) The department shall maintain a
roster of all persons registered [identified] to practice lay
midwifery.

(b) The roster shall contain for each person the information
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required on the registration application ([identifieatier] form

under Section 13(a) of this Act and other information that the

department determines necessary to identify with accuracy each lay
midwife who is registered [identified] under this Act. This
information shall be a public record as defined in Chapter 424,
Acts of the 63rd Legislature, Regular Session, 1973 (Article
6252-17a, Vernon's Texas Civil Statutes).

SECTION 7. Section 16, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by amending Subsection (b) and by
adding Subsection (h) to read as follows:

(b) The department with the advice of the lay midwifery
board shall prescribe the form of the written disclosure required
by this section, which shall include the information that a lay
midwife:

(1) may assist only in normal childbirth;

(2) has or does not have an arrangement with a local
physician for referriné patients who have complications that occur
before or during childbirth; and

(3) may not:

(A) administer a prescription drug without a physician's

supervision, except for prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum;

(B) perform a Caesarean section;{y] or
(C) perform an episiotomy[s-and
[ t4}--has-er-has-net-passed-the-itay-midwife--training--course

£inat-examination-approved-by-the-beard].
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(h) The disclosure form must include a statement explaining

that state law requires every newborn child to be tested for

certain inheritable diseases. The lay midwife shall disclose to a

client that the lay midwife is approved to perform these tests.

SECTION 8. Section 17, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 17. PROHIBITED ACTS. Except as provided by Section 21

of this Act, a [A] lay midwife may not:

(1) administer a prescription drug to a client except under
the supervision of a licensed physician in accordance with the laws
of this state;

(2) use forceps or surgical instruments for any procedure
other than cutting the umbilical cord or providing emergency first
aid during delivery;

(3) remove placenta by invasive techniques;

(4) advance or retard labor or delivery by using medicines
or mechanical devices; or

(5) |[use--in--eenneetion-with-his-name-a-titie;-abbreviatien
er-ény-designatien-tending-%e-impiy-that-he-is--a--uregistered”--er
Ygertified!--tay--midwife--as--oppesed--te--ene--whe-has-identified
himself-in-ecempiiance-with-this-Acts-ox

[¢63] assist at childbirth other than a normal childbirth
except in an emergency situation that poses an immediate threat to
the life of the mother or newborn.

SECTION 9.  Section 18, Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
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Civil Statutes), is amended to read as follows:
Sec. 18. PENALTIES. (a) A person [lay-midwife] commits an
offense if the person [tay-midwife] knowingly or intentionally acts

as a lay midwife without being registered under [eemmits-an-aet

proehibited-by] this Act.

(b) An offense under Subsection (é) of this section is a

Class C misdemeanor.

(¢) A lay midwife who knowingly or intentionally fails to
comply with thevdisclosure requirement of this Act commits a Class
C misdemeanor.

[ ¢dy--A--tay--midwife-whe-knewingiy-er-intentienatiy-£faiis-te
eempiy-with-the-identification-requirement-of-this--Act~-~commits--a
€tass-E-misdemeaners | |

| SECTION 10. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), 1is amended by adding Sections 21, 22, and 23 to read as
follows:

Sec. 21. PROPHYLACTIC TREATMENT OF NEWBORNS ; NEWBORN

SCREENING. (a) Each lay midwife shall administer prophylaxis

approved by the Texas Board of Health to prévent ophthalmia

neonatorum to each infant the lay midwife delivers.

(b) Subject to the availability of funds, the department

shall furnish prophylaxis approved by the Texas Board of Health to

prevent ophthalmia neonatorum to each lay midwife registered under

this Act.

(¢) The distribution or delivery to a lay midwife by any

agent or employee of the department of prophylaxis approved by the

70R2558 PBS-F 8
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Texas Board of Health to prevent ophthalmia neonatorum and the

possession of that prophylaxis by a lay midwife is not subject to

and does not constitute a violation of Chapter 425, Acts of the

56th Legislature, Regular Session, 1959 (Article 4476-14, Vernon's

Texas Civil Statutes).

(d) Each lay midwife shall perform the newborn screening

tests required under Chapter 262, Acts of the 59th Legislature,

Regular Session, 1965 (Article 4447e, Vernon's Texas Civil

Statutes), and Chapter 339, Acts of the 65th Legislature, Regular

Session, 1977 (Article 4447e-1, Vernon's Texas Civil Statutes), and

rules adopted by the Texas Board of Health under those Acts.

(e) The administration by a lay midwife of prophylaxis to

prevent ophthalmia neonatorum and the performance by a lay midwife

of a newborn screening test do not constitute practicing medicine

as defined by the Medical Practice Act (Article 4495b, Vernon's

Texas Civil Statutes).

Sec. 22. ENFORCEMENT; CIVIL PENALTY. (a) The attorney

general or a district or county attorney may institute a civil

action to compel compliance with this Act.

(b) In addition to any injunctive relief or any other remedy

provided by law, if a person violates this Act or a rule adopted

under this Act, the department may assess a civil penalty against

that person as provided by this section.

(c) The department may assess the civil penalty in an amount

not to exceed $500. In determining the amount of the penalty, the

department shall consider the seriousness of the violation.

(d) If, after examination of a possible violation and the
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facts relating to that possible violation, the department concludes

that a violation has occurred, the department shall issue a

preliminary report that states the facts on which the conclusion is

based, the fact that a civil penalty is to be imposed, and the

amount to be assessed. Not later than the 10th day after the date

on which the department issues the preliminary report, the

department shall send a copy of the report to the person charged

with the violation, together with a statement of the right of the

person to a hearing relating to the alleged violation and the

amount of the penalty.

(e) Not later than the 20th day after the date on which the

report is sent, the person charged must either make a written

request for a hearing or remit the amount of the civil penalty to

the department. Failure either to request a hearing or to remit

the amount of the civil penalty within the time provided by this

subsection results in a waiver of a right to a hearing under this

Act. If the person charged requests a hearing, the hearing shall

be conducted in the manner provided by Section 14A of this Act. If

it is determined after hearing that the person has committed the

alleged violation, the department shall give written notice to the

person of the findings established by the hearing and the amount of

the penalty, and shall enter an order requiring the person to pay

the penalty.

(£) Not later than the 30th day after the date on which the

notice is received, the person charged must pay the civil penalty

in full, or, if the person wishes to contest either the amount of

the penalty or the fact of the violation, remit the assessed amount

70R2558 PBS-~F 10
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to the department for deposit in an escrow account. If, after

judicial review,. it is determined that no violation occurred or

that the amount of the penalty should be reduced, the department

shall remit the appropriate amount to the person charged with the

violation not later than the 30th day after the date on which the

judicial determination becomes final.

(g) Failure to remit the amount of the civil penalty to the

department within the time provided by Subsection (f) of this

section results in a waiver of all legal rights to contest the

violation or the amount of the penalty.

(h) A civil penalty owed under this section may be recovered

in a civil action brought by the attorney general at the request of

the department.

Sec. 23. PROVISION QOF SUPPORT SERVICES. (a) The department

and a local health department, a public¢ health district, or a local

health unit that is owned, operated, or leased by a political

subdivision of this state shall provide medical and laboratory

support services to pregnant women and newborns who are clients of

lay midwives for the performance of the prenatal standard

serological test for syphylis and the newborn screening tests

required by law for phenylketonuria, hypothyroidism, and other

inheritable diseases, if those services are available to other

clients or patients of that entity. The entity may charge a

reasonable fee for the services, but a person may not be denied

services because of inability to pay.

(b) For the purposes of this section, "local health

department," "public health district," and "local health unit" have

70R2558 PBS-F 11
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the meanings assigned by the Local Public Health Reorganization Act

(Article 4436b, Vernon's Texas Civil Statutes).

SECTION 11. Section 12, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
Civil Statutes), is repealed.

SECTION 12. (a) This Act takes effect September 1, 1987.

(b) A person is not required to be registered under this Act
until January 1, 1988.

(c) A lay midwife who holds a letter of completion issued by
the Texas Department of Health on or before August 31, 1987, is
entitled to a certificate of registration on application to the
department. On renewal of that certificate, the lay midwife must
present evidence satisfactory to the department of training of the
type offered by an approved lay midwifery course under Section 10,
Chapter 365, Acts of the 68th Legislature, Regular Session, 1983
(Article 45121, Vernon's Texas Civil Statutes), as amended by this
Act.

SECTION 13. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read ‘on three several

days in each house be suspended, and this rule is hereby suspended.
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By: Uribe S.B. No. 780

(In the Senate - Filed March 10, 1987; March 10, 1987, read
first time and referred to Committee on Health and Human Services;
May 8, 1987, reported adversely, with favorable Committee
Substitute by the following vote: Yeas 8, Nays 0; May 8, 1987,
sent to printer.)

COMMITTEE VOTE

Yea Nay PNV Absent

Brooks X

Uribe X

Edwards X
Johnson X '

Parmer X

Truan X

Washington X

Whitmire X

Zaffirini X

COMMITTEE SUBSTITUTE FOR S.B. No. 780 By: Uribe

A BILL TO BE ENTITLED
AN ACT

relating to the regulation of lay midwives; providing criminal and

.civil penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 3, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 3. LAY MIDWIFERY BOARD. The Texas Board of Health
shall appoint a lay midwifery board composed of:

(1) six [€hree] lay midwives with at least five [three]
years of experience in the practice of lay midwifery, no more than
two [ene] of whom may be [a] licensed health care professionals
[prefessienal];

(2) one certified nurse-midwife;

(3) a person licensed to practice medicine who is certified
by the American College of Obstetricians and Gynecologists;

(4) one person licensed to practice medicine who is
certified by the American Board of Pediatricians or the American
Academy of Family Physicians; and

(5) three persons who are not practicing or trained in a
health care profession and who represent the public interest.

SECTION 2. Subsection (a), Section 7, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) The department shall hire an executive secretary after
consultation with the lay midwifery board to perform administrative
duties, including keeping the minutes of lay midwifery board
meetings, maintaining records about approved training courses, and
maintaining records of persons who are registered under [have
reeeived-a-tetter-ef-comptetion-as-deseribed-in] this Act.

SECTION 3. Subsection (c), Section 8, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(c) The lay midwifery board by rule [department] shall
establish a procedure for reporting and processing complaints
relating to lay midwifery practice in Texas. The Texas Board of
Health must approve the rules adopted under this subsection.

SECTION 4. Section 10, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by adding Subsections (d) and (e) to
read as follows:

(d) To be approved by the Texas Board of Health, a lay
midwifery training course must include training in:

(1) the use and administration of prophylaxis to prevent
ophthalmia neonatorum; and

(2) cardiopulmonary resuscitation of the type recommended by.
the American Heart Association for certification by that
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association in basic life support cardiopulmonary resuscitation for

adults and infants or any other type considered appropriate by the
board.

(e) The Texas Board of Health shall prescribe a standard
final examination for lay midwifery training courses.

SECTION 5. Subsection (a), Section 11, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) A person who has completed an approved lay midwifery
training course or who has comparable training approved by the lay

midwifery board is entitled to take the final examination
prescribed by the Texas Board of Health [ef-the-training-eeurse].
SECTION 6. Section 13, Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 13. REGISTRATION [iBENTIFI€ATION]| REQUIREMENT. (a) A
[#n--Deecember--eof--eaeh--year;~--a] person may not practice [whe
praetiees] lay midwifery in this state unless the person is
registered with the department. An applicant for registration must
apply to the department on a form prescribed by the department.
The application form must be accompanied by a nonrefundable
application fee set by the department in an amount not to exceed
$25. The application form must include: [shatl--identify--himseif
as--a-tay-midwife-by-appearing-in-persen-before-the-ceunty-cterk-of
the-ecoeunty-in-whieh-the-persen-resides-er-befere-the--eounty--eterk
ef--each--eoeunty--in--which--the-persen-practices-tay-midwifery-and
detivering-to-the-county~eterk-a-verified-identification-form-~that
eentazns ~|

(1) the person's name, residence, and post office address;

(2) the person's date and place of birth;

(3) the location of the person's practice according to
counties; and

(4) other information the department determines necessary
[fer-the-identification-eof-tay-midwives].

(b) The applicant must also file with the application
documentation in the form required by the rules of the department
showing that the applicant has completed an approved lay midwifery
training course and passed the final examination prescribed by the
Texas Board of Health. [Fhe--identification--form---shati---pe
preseribed-by-the-departments |

(c) At the time of registration, the department [FThe-eeunty
eterk] shall provide each lay midwife [whe--identifies--himseif] a
written notice stating [ef] a lay midwife's legal responsibilities
under the laws and rules of this state on a form prescribed by the
department. Failure to receive the notice does not constitute a
defense to prosecution for acts committed in violation of the laws
and rules of this state.

(d) The department shall provide each county clerk and each
local registrar of births within each county with the name of each
registered lay midwife who practices in that county [eeunty-elerk
shati-retain--for--the--ecounty--eterkis--reecords--a--cepy--ef--each
tdentification--form- ~---The-~county--eterk--shati-send-the-eriginal
tdentification-£form-to-the-department- --The-county-eterk-may-charge
a-reasenabie-fee-for-these-serviees--under--Artiele--3930-~-~Revised
Btatutes]). '

(e) The department shall issue a certificate of registration
to a lay midwife who meets the training and examination
requirements of this section and pays the registration fee set by
the department in an amount not to exceed $25. A certificate of
registration is issued for the calendar year exXpiring on December
31. The department by rule may prorate the registration fee so
that an injitial registrant pays only that portion of the fee
allocable to the number of whole or partial months remaining in the
year after the month the certificate is issued.

(f) The lay midwifery board shall adopt rules relating to
the renewal of a certificate of registration.

SECTION 7. Section 14, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 14. ADDITIONAL INFORMATION. (a) The department may
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require information in addition to that required by Subsection (a)
of Section 13 of this Act if it determines the additional
information is necessary and appropriate to ascertain the nature
and extent of lay midwifery in this state. The department may not
require information regarding any act that is prohibited under this
Act.

(b) Information received under this section may not be made
public so as to disclose the identity of any person to whom the
information relates. This information is not a public record as
defined in Chapter 424, Acts of the 63rd Legislature, Regular
Session, 1973 (Article 6252-17a, Vernon's Texas Civil Statutes).

(c) The department shall prescribe forms for the additional
information and shall distribute those forms to registered lay
midwives. Each lay midwife must complete and return the forms to
the department [the-eceunty-ecilerks-ef-this-state=

[(d)——When—a-pefsen-identi£ies-himseif-as-a-iay—midwéfe-under
Seetien-is-ef-this-Aet7-the-eeunty—eierk-shaii-give-a-eepy--ef——any
ferm--£for--additienai--information-te-the-persen- --The-persen-shaii
eempitete-the-form-and-return-it-with-the-identification-£form-to-the
eeunty-eterk=

[ te}--The--eounty-~-eterk--shati--send--these--forms--te---the
department].

SECTION 8. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Section 14A to read as follows:

Sec. 14A. SUSPENSION, REVOCATION, OR DENIAL OF CERTIFICATE.
(a) After a hearing, the lay midwifery board may suspend or revoke
a certificate of registration or may deny the renewal of a
certificate of registration of a 1lay midwife who practices in
violation of this Act. The lay midwifery board by rule shall
establish specific grounds for the suspension, revocation, or
denial of a certificate.

(b) A hearing on the suspension, revocation, or denial of a
certificate of registration is subject to the Administrative
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas
Civil Statutes).

SECTION 9. Section 15, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 15. ROSTER. (a) The department shall maintain a
roster of all persons registered |[identified] to practice lay
midwifery.

(b) The roster shall contain for each person the information
required on the registration application [identifieatien] form
under Subsection (a) of Section 13 of +this Act and other
information that the department determines necessary to identify
with accuracy each lay midwife who is registered [identified] under
this Act. This information shall be a public record as defined in
Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973
(Article 6252-17a, Vernon's Texas Civil Statutes).

SECTION 10. Section 16, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by amending Subsection (b) and by
adding Subsection (h) to read as follows:

(b) The department with the advice of the lay midwifery
board shall prescribe the form of the written disclosure required
by this section, which shall include the information that a lay
midwife:

(1) may assist only in normal childbirth;

(2) has or does not have an arrangement with a local
physician for referring patients who have complications that occur
before or during childbirth; and

(3) may not:

(A) administer a prescription drug without a physician's
supervision, except for prophylaxis approved by the Texas Board of
Health to prevent ophthalmia neonatorum;

(B) perform a Caesarean section;[7] or

(C) perform an episiotomy[+-anrnd

[ t4}--has-er-has-net-passed-the-lay-midwife--training--course
finat-examinatien-approved-by-the-board].
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subject to and does not constitute a violation of Chapter 425, Acts
of the 56th Legislature, Regular Session, 1959 (Article 4476-14,
Vernon's Texas Civil Statutes).

Sec. 22. ENFORCEMENT; CIVIL PENALTY. (a) The attorney
general or a district or county attorney may institute a civil
action to compel compliance with this Act. '

(b) In addition to any injunctive relief or any other remedy
provided by law, if a person violates this Act or a rule adopted
under this Act, the department may assess a civil penalty against
that person as provided by this section.

(c) The department may assess the civil penalty in an amount
not to exceed $500. In determining the amount of the penalty, the
department shall consider the seriousness of the violation.

(d) If, after examination of a possible violation and the
facts relating to that possible violation, the department concludes
that a violation has occurred, the department shall issue a
preliminary report that states the facts on which the conclusion is
based, the fact that a civil penalty is to be imposed, and the
amount to be assessed. Not later than the 10th day after the date
on which the department issues the preliminary report, the
department shall send a copy of the report to the person charged
with the violation, together with a statement of the right of the
person to a hearing relating to the alleged violation and the
amount of the penalty.

(e) Not later than the 20th day after the date on which the
report is sent, the person charged must either make a written
request for a hearing or remit the amount of the civil penalty to
the department. Failure either to request a hearing or to remit
the amount of the civil penalty within the time provided by this
subsection results in a waiver of a right to a hearing under this
Act. If the person charged requests a hearing, the hearing shall
be conducted in the manner provided by Section 14A of this Act. 1If
it is determined after hearing that the person has committed the
alleged violation, the department shall give written notice to the
person of the findings established by the hearing and the amount of
the penalty and shall enter an order requiring the person to pay
the penalty.

(f) Not later than the 30th day after the date on which the
notice is received, the person charged must pay the civil penalty
in full or, if the person wishes to contest either the amount of
the penalty or the fact of the violation, remit the assessed amount
to the department for deposit in an escrow account. If, after
judicial review, it is determined that no violation occurred or
that the amount of the penalty should be reduced, the department
shall remit the appropriate amount to the person charged with the
violation not later than the 30th day after the date on which the
judicial determination becomes final.

(g) Failure to remit the amount of the civil penalty to the
department within the time ©provided by Subsection (f) of this
section results in a waiver of all 1legal rights to contest the
violation or the amount of the penalty.

(h) A civil penalty owed under this section may be recovered
in a civil action brought by the attorney general at the request of
the department.

Sec. 23. PROVISION OF SUPPORT SERVICES. (a) The department
and a local health department, a public health district, or a local
health unit that is owned, operated, or leased by a political
subdivision of this state shall provide medical and laboratory
support services to pregnant women and newborns who are clients of
lay midwives for the performance of the prenatal standard
serological test for syphilis and the newborn screening tests
required by law_ for phenylketonuria, hypothyroidism, and other
inheritable diseases, if those services are available to other
clients or patients of that entity. The entity may charge a
reasonable fee for the services, but a person may not be denied
services because of inability to pay.

(b) For the purposes of this section, "local health
department," "public health district,”" and "local health unit" have
the meanings assigned by the Local Public Health Reorganization Act
(Article 4436b, Vernon's Texas Civil Statutes).




VONOUibWN

49

50
51
52
53

54

55
56
57
58
59

60

C.S.S.B. No. 780

SECTION 14. Section 3.06, Medical Practice Act (Article
4495b, Vernon's Texas Civil Statutes), 1is amended by adding
Subdivision (7) to read as follows:

(7) (A) It is the policy of this state that the prevention
of ophthalmia neonatorum in newborn infants is of paramount
importance for the protection of the health of Texas children.

(B) Authority to delegate medical acts to a lay midwife
registered under Chapter 365, Acts of the 68th Legislature, Regular
Session, 1983 (Article 4512i, Vernon's Texas Civil Statutes), is
recognized as applicable to the possession of and administration of
eye prophylaxis for the prevention of ophthalmia neonatorum.

(C) A physician who has issued such a standing delegation
order is immune from liability in connection with acts performed
pursuant to the standing delegation order as long as a lay midwife
has provided proof of compliance with the Lay Midwifery Act
(Article 4512i, Vernon's Texas Civil Statutes) prior to the
issuance of the order.

SECTION 15. Section 12, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is repealed.

SECTION 16. (a) This Act takes effect September 1, 1987.

(b) A person is not required to be registered under this Act
until January 1, 1990.

(c) A person engaged in the practice of lay midwifery on the
effective date of this Act who has practiced for not less than two
years and who has complied with the identification requirements
imposed under Section 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), as those requirements existed on August 31, 1987,
is entitled to apply to take the lay midwifery training course
final examination prescribed by the Texas Board of Health without
completing an approved lay midwifery training course. The person
must pass the examination not later than December 31, 1989. If the
person does not pass the examination before January 1, 1990, the
person must complete an approved lay midwifery training course to
qualify for reexamination.

(d) A health care professional serving as a member of the
lay midwifery board on the effective date of this Act is entitled
to continue to serve until the expiration of that person's term.
On the expiration of the terms of health care professionals whose
terms expire January 31, 1989, and January 31, 1991, the Texas
Board of Health shall appoint lay midwives to fill the vacated
positions.

SECTION 17. The importance 'of this legislation and the
crowded condition of the c¢alendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby suspended.

* Kk Kk %k *

Austin, Texas
May 8, 1987
Hon. William P. Hobby
President of the Senate

Sir:

We, your Committee on Health and Human Services to which was
referred S.B. No. 780, have had the same under consideration, and
I am instructed to report it back to the Senate with the
recommendation that it do not pass, but that the Committee
Substitute adopted in lieu thereof do pass and be printed.

Brooks, Chairman




R

[8 -

SENATE FAVORABLY AS SUBSTITUTUED COMMITTEE REPORT

Lt. Governor William P. Hobby g
President of the Senate 5 _,7/ -—'f 7

*(date)/(time), .

Sir:

We, your Committee on HEALTH AND HUMAN SERVICES to which was referred

&Sﬁ 79& by %//%0 have on S- gk ’ 19£Zhad he sarx;e RIPESY

(measure) (sponsor) (hearing date)

under consideration and I am instructed to report it back with the recommendation (s) that it
do pass as substituted, and be printed
the caption remained the same as original measure
() the caption changed with adoption of the substitute

() do pass as substituted, and be ordered not printed

() and is recommended for placement on the Local and Uncontested Bills Calendar.

A fiscal note was requested. Kﬁ/es () no
A revised fiscal note was requested. () yes () no
An actuarial analysis was requested. () yes () no
Considered by subcommittee. » (’) yes () no

Senate Sponsor of House Measure

The measure was reported from Committee by the following vote:

YE NAY PNV ABSENT
Brooks, Chairman
Uribe, Vice Chairman X
Edwards X
Johnson X
Parmer X
Truan X
Washington X
Whitmire )<
Zaffirini X
TOTAL VOTES & %

MWM&

COMMITTEE CLERK ~ CHAIRMAN

N

Paper clip the original and one copy ‘of this form along with TWO copies of the Committee Substitute to the original bill and
retain one copy for Reporting Committee file.



a LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 22, 1987

T0: Honorable Chet Brooks, Chairman In Re: Senate Bill No. 780
Committee on Health and Human Services By: Uribe
Senate Chamber
Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 780 (relating
to the regulation of lay midwives) this office has determined the following:

The bill would make no appropriation but could provide the Tegal basis for
an appropriation of funds to implement the provisions of the bill.

The bill would authorize the Department of Health to require mandatory
training and examination for lay midwives registered under this Act. The
Department would be authorized to issue a certificate of registration to a lay
midwife who meets the training and examination requirements and who pays a
registration fee in an amount not to exceed $25.

The probable fiscal implication of implementing the provisions of the bill
during each of the first five years following passage is estimated as follows:

Probable Revenue Probable Cost Change in Number
Fiscal Gain to the Out of the of State Employees
Year General Revenue Fund General Revenue Fund from FY 1987
1988 $ 31,000 $ 32,742 +1
1989 11,000 25,502 +1
1990 11,000 25,502 +1
1991 11,000 25,502 +1
1992 11,000 25,502 +1

Similar annual fiscal implications would continue as long as the provisions
of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Department of Health;
LBB Staff: JO, HES, JWH, AMF, AF

70FSB780




O 0 N 0o U b W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

By: Uribe S.B. No. 780

Substitute the following for S.B. No. 780:

By: 2246d4,4CL, - C.S.S.B. No. 780

A BILL TO BE ENTITLED

AN ACT

relating to the regulation of lay midwives; providing criminal and
civil penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 3, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 3. LAY MIDWIFERY BOARD. The Texas Board of Health
shall appoint a lay midwifery board composed of:

(1) six [three] lay midwives with at least five [three]
years of experience in the practice of lay midwifery, no more than

two [ene] of whom may be [a] licensed health care professionals

[prefessiena];

(2) one certified nursé-midwife;

(3) a person'licensed to practice medicine who is certified
by the American College of Obstetricians and Gynecologists;

(4) one person licensed to practice medicine ) who is

certified by the American Board of Pediatricians or the American

Academy of Family Physicians; and

(5) three persons who are not practicing or trained in a
health care profession and who represent the public interest.
SECTION 2. Subsection (a), Section 7, Chapter 365, Acts of

the 68th Legislature, Regular Session, 1983 (Article 45121,

- Sl ;/s/fy
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Vernon's Texas Civil Statutes), is amended to read as follows:
)

(a) The department shall hire an executive secretary aftgy//

v/

consultation with the lay midwifery board to perform administrative
duties, including keeping the minutes of 1lay midwifery board
meetings, maintaining records about approved training courses, and

maintaining records of persons who are registered under [have

reeeived-a—iettér-ef—eempietien-as-deseribed-in] this Act.

SECTION 3. Subsection (c), Section 8, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(c) The lay midwifery board by rule [department] shall

establish a procedure for reporting and processing complaints

relating to lay midwifery practice in Texas. The Texas Board of

-

Health must approve the rules adopted under this subsection.

SECTION 4. Section 10, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by adding Subsections (d) and (e) to
read as follows:

(d) To be approved by the Texas Board of Health, a lay

midwifery training course must include training in:

(1) the use and administration of prophylaxis to prevent

ophthalmia neonatorum; and

(2) cardiopulmonary resuscitation of the type recommended by

the American Heart Association for certification by that

association in basic life support cardiopulmonary resuscitation for
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adults and infants or any other type considered appropriate by the

V&

l

A\

board. )
(e) The Texas Board of Health shall préscribe a standard///
final examination for lay midwifery training courses. 7
SECTION 5. Subsection (a), Section 11, Chapter 365, Acts of

the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) A person who has completed an approved lay midwifery
training course or who has comparable training approved by the lay
midwifery board 'is entitled to take the final examination

prescribed by the Texas Board of Health [ef-the-~-training--eeurse].

SECTION 6. Section 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 13. REGISTRATION [#BENF¥IFICATION] REQUIREMENT. (a) A

[fn-Peeember~--of--each--year;--a] person may not practice ([whe

praetiees] lay midwifery in this state wunless the person is

registered with the department. An applicant for registration must

apply to the department on a form prescribed by the department.

The application form must be accompanied by a nonrefundable

application fee set by the department in an amount not to exceed

$25. The application form must include: [shati-identify-himsel £

as-a-tay-midwife-by-appearing-in-persen-befere-the-eceunty-eterk--of
the--eounty--in-whieh-the-persen-resides-er-befere-the-eednty-eterk

ef-each-county-in-whieh-the--persen--practices-~tay--midwifery--and
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detivering--te-the-eounty-eterk-a-verified-identification-£form-that
eentains |

(1) the person's name, residence, and post office address;

(2) the person's date and place of birth;}({

(3) the 1location of the person's practice according to
counties; and

(4) other information the department determines necessary
[for-the~-identifiecatien-ef-tay-midwives].

(b) The applicant must also file with the application

documentation in the form required by the rules of the department

showing that the applicant has completed an approved lay midwifery

training course and passed the final examination prescribed by the

Texas Board of Health. [Fhe--identificntion--foerm--shati--be

preseribed-by-the-department= |

(c) At the time of registration, the department [FThe--eceunty

eterk] shall provide each lay midwife [whe-identifies-himsei£] a
written notice stating [e£] a lay midwife's legal responsibilities
under the laws and rules of this state on a form prescribed by the
department. Failure to receive the notice does not . constitute a
defense to prosecution for acts committed in violation of the laws
and rules of this state.

(d) The department shall provide each county clerk and each

local registrar of births within each county with the name of each

registered lay midwife who practices in that county [eeurnty--eierk

shati--retain--£for--the--ecoeunty--eterkis--records--a--cepy--eof-eaeh
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identifieatien—ferm:--The-eeunty--eierk—-shai&—-send--the-Qerigiﬁai
tdentification-form-te-the-department- --The-eounty-eterk-may-echarge
a--reasenable~--fee--for--these-serviees-uynder-Artiecie~-39306s-Revised

Btatutes].

(e) The department shall issue a certificate of registratioeg(/
4

to a lay midwife who meets the training and examination

requirements of +this section and pays the registration fee set by

the department in an amount not to exceed $25. A certificate of

registration is issued for the calendar year expiring on December

31. The department by rule may prorate the registration fee so

that an initial registrant pays only that portion of the fee

allocable to the number of whole or partial months remaining in the

vear after the month the certificate is issued.

(f) The lay midwifery board shall adopt rules relating to

the renewal of a certificate of registration.

SECTION 7. Section 14, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 14. ADDITIdNAL INFORMATION. (a) The department may
require information in addition to that required by Subsection (a)
of Section 13 of this Act if it determines the additional
information is necessary and appropriate to ascertain the nature
and extent of lay midwifery in this state. The department may not
require information regarding any act that is prohibited under this

Act.
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(b) Information received under this section may not be made
public so as to disclose the identity of any person to whom the
information relates. This information is not a public record as
defined in Chapter 424, Acts of the 63rd Legislature, Regular
Session, 1973 (Article 6252-17a, Vernon's Texas Civil Statutes).
(¢c) The department shall prescribe forms for the additiona.jh

information and shall distribute those forms to registered lay

midwives. Each lay midwife must complete and return the forms to

the department [the-eeounty-eterhs-ef-this-state-

[ td}--When-a-persen-identifies-himself-as-a-tay-midwife-under
Beetien--13--of-this-Aet;-the-ecounty-eterk-shati-give-a-eepy-ef-any
form-for-additienal-infoermation-to-the-persen: ---The--persen--shaii
eempiete-the-ferm-and-return-it-with-the-identificatien-£form-to-the
eeunty~-eterk=

[ €e}--FThe---county--eterk--shati--send--these--foerms--te--the
depaxrtment].

SECTION 8. Chapter 365, Acts of the 68th Legislature,
Reqular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Section 14A to read as follows:

Sec. 14A. SUSPENSION, REVOCATION, OR DENIAL OF CERTIFICATE.

(a) After a hearing, the lay midwifery board may suspend or revoke

a certificate of registration or may deny the renewal of a

certificate of registration of a lay midwife who practices in

violation of this Act. The lay midwifery board by rule shall

establish specific grounds for the suspension, revocation, or
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denial of a certificate.

(b) A hearing on the suspension, revocation, or denial of a

certificate of registration is subject to the Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

Civil Statutes).

SECTION 9. Section 15, Chapter 365, Acts of the 68th
d
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texag%

Civil Statutes), is amended to read as follows:

Sec. 15. ROSTER. (a) The department shall maintain a
roster of all persons registered [identified] to practice lay
midwifery.

(b) The roster shall contain for each person the information

required on the registration application [idertifieatien] form

under Subsection (a) of Section 13 of this Act and other

information that the department determines necessary to identify

with accuracy each lay midwife who is registered [identified] under

this Act. This information shall be a public record as defined in
Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973
(Article 6252-17a, Vernon's Texas Civil Statutes).

SECTION 10. Section 16, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by amending Subsection (b) and by‘
adding Subsection (h) to read as follows:

(b) The department with the advice of the lay midwifery

board shall prescribe the form of the written disclosure required
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1 by this section, which shall include the information that a lay
2 midwife:
3 (1) may assist only in normal childbirth;
4 (2) has or does not have an arrangement with a local
5 physician for referring patients who have complications that occur
6 before or during childbirth; and
7 (3) may not:
8 (A) administer a prescription drug without a physician';«]
) supervision, except for prophylaxis approved by the Texas Board of
10 Health to prevent ophthalmia neonatorum;
11 (B) perform a Caesarean section;[7] or
12 (C) perform an episiotomy[+-ard
13 [ €4}--has--er--has-net-passed-the-tay-midwife~-Eraining-ecourse
14 final-enaminatieon-appreved-by-the-beard].
15 (h) The disclosure form must include a statement explaining
16 that state law requires every newborn <child to be tested for
17 certain inheritable diseases. The lay midwifery board shall
18 promulgate rules concerning the referral of newborns to licensed
19 practitioners for the performance of these tests.
20 SECTION 11. Section 17, Chapter 365, Acts of the 68th
21 Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
22 Civil sStatutes), is amended to read as follows:
23 Sec. 17. PROHIBITED ACTS. (a) Except as provided by
24 Section 21 of this Act, a [A] lay midwife may not:
25 (1) administer a prescription drug to a client except under
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the supervision of a licensed physician in accordance with the laws-

of this state;

(2) wuse forceps or surgical instruments for any procedure

other than cutting the umbilical cord or providing emergency first

aid during delivery;
(3) remove placenta by invasive techniques;

(4) advance or retard labor or delivefy by using medicines

or mechanical devices;

(5) [use-—én-—eenneetien-ﬁith-his-name-a-titiey-abbreviatie;/:/

er-any-desiggatien-tending-te-impiy-that-he-is--a--ﬂregistered”-—er
ﬂeértifie Y--lay--midwife--as--eppesed--te--one--who-has-identified
himself-in-cempiiance-with-this-Acts-or

[¢63] assist at childbirth other than a normal childbirth
except in an emergency situation that poses an immediate threat to
the life of the mother or newborn; or

(6) use in connection with his or her name a title,

abbreviation,or any designation other than "registered lay midwife."
P

N
~

(b) A lay midwife may not advertise or otherwise represent

fhat the lay midwife is a medical doctor or a graduate of a medical

school unless the lay midwife is licensed to practice medicine by

the Texas State Board of Medical Examiners.,

SECTION 12. Section 18, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 18. PENALTIES. (a) A person [iay-midwife] commits an
offense if the person [lay-midwife] knowingly or intentionally acts

as a lay midwife without being registered under [ecemmits-an-aet

I
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prehibited-by] this Act.

(b) An offense under Subsection (a) of this section is a

Class C misdemeanor.
(c) A lay midwife who knowingly or intentionally fails to
comply with the disclosure requirement of this Act commits a Class

C misdemeanor.

9

[(d)--A--iay--midwife-whe-knewingiy-erFintentienaiiy-£aiis-te\O

eempiy-with-the-identification-requirement-ef-this--Act--commits~-a
€Etass-E-misdemeaners |

SECTION 13. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Sections 21, 22, and 23 to read as

follows:

v
Sec. 21. PROPHYLACTIC TREATMENT OF NEWBORNS. (j; Each lay
/

midwife shall administer prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum to each infant the lay

midwife delivers under standing orders by a licensed physician or

by any agent or employee of the Texas Department of Health under

standing orders by a licensed physician working for the department. .

(b) Subject to the availability of funds, the department

shall furnish prophylaxis approved by the Texas Board of Health to

prevent ophthalmia neonatorum to each lay midwife registered under

this Act, subject to the restrictions of Subsection (c) of this

section.

(c) A lay midwife registered under this chapter may possess

10
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and administer prophylaxis to prevent ophthalmia neonatérum only

under standing orders from a licensed physician as delineated in

Section 3.06 of the Medical Practice Act (Article 4495b, Vernon's

Texas Civil Statutes).

(d) The distribution or deliveryhto a lay midwife registered
I\

under this Act by any individual authorized by this Act is not

subject to and does not constitute a violation of Chapter 425, Acts

W
of the 56th//Legislature, Regular Session, 1959 (Article 4476-14,
7
\
Vernon's Texas Civil Statutes).

Sec. 22. ENFORCEMENT; CIVIL PENALTY. (a) The attorney

general or a district or county attorney may institute a civil

action to compel compliance with this Act.

(b) In addition to any injunctive relief or any other remedy

provided by law, if a person violates this Act or a rule adopted

under this Act, the department may assess a civil penalty against

that person as provided by this section.

"(c) The department may assess the civil penalty in an amount

not to exceed $500. In determining the amount of the penalty, the

department shall consider the sericusness of the violation.

(d) If, after examination of a possible violation and the

facts relating to that possible violation, the department concludes

that a violation has occurred, the department shall issue a

preliminary report that states the facts on which the conclusion is

based, the fact that a civil penalty is to be imposed, and the

amount to be assessed. Not later than the 10th day after the date

11

>,
[d
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1 on which the department issues the preliminary report, the
2 department shall send a copy of the report to the person charged
3 with the violation, together with a statement of the right of the
4 person to a hearing relating to the alleged violation and the
5 amount of the penalty.
6 {(e) Not 1later than the 20th day after the date on which the
7 report is sent, the person charged must either make a written’
8 request for a hearing or remit the amount of the civil penalty tg%ij‘
9 the department. Failure either to request a hearing or to remit
10 the amount of the civil penalty within the time provided by this
11 subsection results in a waiver of a right to a hearing under this
12 Act. If the person charged requests a hearing, the hearing shall
13 be conducted in the manner provided by Section 14A of this Act. If
14 it is determined after hearing that the person has committed the
15 alleged violation, the department shall give written notice to the
16 person of the findings established by the hearing and the amount of
17 the penalty and shall enter an order requiring the person to pay
18 the penalty.
19 (f) Not later than the 30th day after the date on which the
20 notice is received, the person charged must pay the civil penalty
21 in full or, if the person wishes to contest either the amount of
22 the penalty or the fact of the violation, remit the assessed amount
23 to the department for deposit in an escrow account. If, after
24 judicial review, it 1is determined that no violation occurred or

25 that the amount of the penalty should be reduced, the department

12
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shall remit the appropriate amount to the person charged with the

violation not later than the 30th day after the date on which the

judicial determination becomes final.

(g) Failure to remit the amount of the civil penalty to the

department within the time provided by Subsection (f) of this

section results in a waiver of all legal rights to contest the

violation or the amount of the penalty.

(h) A civil penalty owed under this section may be recovered

in a civil action brought by the attorney general at the request o

the department.

Sec. 23. PROVISION OF SUPPORT SERVICES. (a) The department

and a local health department, a public health district, or a local

health unit that is owned, operated, or leased by a political

subdivision of this state shall provide medical and laboratory

support services to pregnant women and newborns who are clients of

lay midwives for the performance of the prenatal standard

serological test for syphilis and the newborn screening tests

required by law for phenylketonuria, hypothyroidism, and other

inheritable diseases, if those services are available to other

clients or patients of that entity. The entity may charge a

reasonable fee for the services, but a person may not be denied

services because of inability to pay.

(b) For the purposes of this section, "local health

department,” "public health district," and "local health unit" have

the meanings assigned by the Local Public Health Reorganization Act

13

L,
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(Article 4436b, Vernon's Texas Civil Statutes).

SECTION 14. Section 3.06, Medical Practice Act (Article

4495b, Vernon's Texas Civil Statutes); is amended by adding

o (.
Subé%%gﬁgéég¥i%'to read as follows:

\dg Fﬂs It is the policy of this state that the prevention

of ophthalmia neonatorum in newborn infants is of paramount

importance for the protection of the health of Texas children.

533 Authority to delegate medical acts to a lay midwife

registered under Chapter 365, Acts of the 68th Legislature, Regular

V),

Session, 1983 (Article 4512i, Vernon's Texas Civil Statutes), ii/f
E W

recognized as applicable to the possession of and administration &f

evye prophylaxis for the prevention of ophthalmia neonatorum.

) A physician who has issued such a standing delegation

order is immune from liability in connection with acts performed

pursuant to the Standlng delegation order as long as a lay m1dw1fe f

Noyobere 965, Rets &3 il GEFC %5&y¢4a@%ﬁ&; 1 Poce

has provided P

(Article 4512i, Vernon's Texas Civil Statutes) prior to the

issuance of the order.

SECTION 15. Section 12, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is repealed.

SECTION 16. (a) This Act takes effect September 1, 1987.

(b) A person is not required to be registered under this Act
until January 1, 1990.

(c) A person engaged in the practice of lay midwifery on the

/ ' 14
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1l effective date of this Act who has practiced for not less than two

V)

years and who has complied with the identification requirements
imposed under Section 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), as those requirements existed on August 31, 1987,
is entitled to apply to take the lay midwifery training course
final examination prescribed by the Texas Board of Health without

completing an approved lay midwifery training course. The person

O 0 N o0 U b W

must pass the examination not later than December 31, 1989. 1If the
10 person does not pass the examination before January 1, 1990, the

\
11 person must complete an approved lay midwifery training course jf?;

12 qualify for reexamination.

13 (d) A health care profeésional serving as a member of the
14 lay midwifery board on the effective date of this Act is entitled
15 to continue to serve until the expiration of that person's term.
16 On the expiration of the terms of health care professionals whose
17 terms expire January 31, 1989, and January 31, 1991, the Texas
18 Board of Health shall appoint lay midwives to fill the vacated
19 positions.

20 SECTION 17. The importance of this 1legislation and the
21 crowded condition of the calendars in both houses create an
22 emergency and an imperative public necessity that the
23 constitutional rule requiring bills to be read on three several
24 days in each house be suspended, and this rule is hereby suspended.

15
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By: Uribe S.B. No. 780

(Madla)

A BILL TO BE ENTITLED
AN ACT

relating to the regulation of lay midwiéés; providing criminal and
civil penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 3, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 3. LAY MIDWIFERY BOARD. The Texas Board of Health
shall appoint a lay midwifery board composed of:

(1) six [three] lay midwives with at least five [%hree]
years of experience in the practice of lay midwifery, no more than

#
two [ene] of whom may be [a] licensed health care professionals

[prefessienat];
| (2) one certified nurse-midwife;

(3) a person licensed to practice medicine who is certified
by the American College of Obstetricians and Gynecologists;

(4) one person licensed to practice medicine who is

certified by the American Board of Pediatricians or the American

Academy of Family Physicians; and

(5) three persons who are not practicing or trained in a
health care profession and who represent the public interest.

SECTION 2. Subsection (a), Section 7, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) The department shall hire an executive secretary after
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consultation with the lay midwifery board to perform administrative
duties, including keeping the minutes of lay midwifery board
meetings, maintaining records about approved training courses, and

maintaining records of persons who are registered under [have

reeeived-a-ietter-ef-eempietien-as-deseribed-in] this Act.

SECTION 3. Subsection (c¢), Section 8, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(c) The lay midwifery board by rule [department] shall

establish a procedure for reporting and processing complaints

relating to lay midwifery practice in Texas. The Texas Board of

Health must approve the rules adopted under this subsection.
{r

SECTION 4. Section 10, Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by adding Subsections (d) and (e) to

read as follows: -

(d) To be approved by the Texas Board of Health, a lay

midwifery training course must include training in:

(1) the use and administration of prophylaxis to prevent

ophthalmia neonatorum; and

-

(2) cardiopulmonary resuscitation of the type recommended by

~

the American Heart Association for certification by that

association in basic life support cardiopulmonary resuscitation for

adults and infants or any other type considered appropriate by the

board.

(e) The Texas Béard of Health shall prescribe a standard
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final examination for lay midwifery training courses.

SECTION 5. Subsection (a), Section 11, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) A person who has completed an approved lay midwifery
training course or who has comparable training approved by the lay
midwifery board is entitled to take the final examination

prescribed by the Texas Board of Health [ef-the-training-eeurse].

SECTION 6. Séction 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 13. REGISTRATION [iBENFIFI€ATION| REQUIREMENT. (a) A

[fn--Beeember--ef--each--year;--a] person may not practice" [whe

praetiees] lay midwifery in this state unless the person is

registered with the department. An applicant for registration must

apply to the department on a form prescribed by the department.

The application form must be accompanied by a nonrefundable

application fee set by the department in an amount not to exceed

$25. The application form must include: [shati--identify--himsei €

as--a-iay-midwife-by-appearing-in-persen-befere-the-eeunty-eierk-ef
the-eeun%y-in-whéeh-the-persen-resides-er-befere-the--eeun%y--eiefk
ef--eaeh--eeunty--in--whieh-—the-persen-pfaetiees-iay-midwifery-and
deiivering—ée-the-eeunty-eierk-a-verified—iden%i£iea€ien-ferm-—that
eentazns «|

(1) the person's -name, residence, and post office address;

(2) the person's date and place of birth;
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(3) the location of the person's practice according to
counties; and
(4) other information the department determines necessary
[fer-the-identi£ieatien—e£—iay-midwives].

(b) The applicant must also file with the application

documentation in the form required by the rules of the department

showing that the applicant has completed an approved lay midwifery

training course and passed the final examination prescribed by the

Texas Board of Health. [The--identifiention--form---shati---be
preseribed-by-the-department- |

(c) At _the time of registration, the department [Fhe~ecounty

eterk] shall provide each lay midwife [whe--identifies~-himsetf] a
written notice stating [ef] a lay midwife's legal responsibilities
under the laws and rules of this state on a form prescribed by the
department. Failure to receive the notice does not cénstitute a
defense to prosecution for acts committed in violation of the laws
and rules of this state.

(d) - The department shall provide each county clerk and each

local registrar of births within each county with the name of each

registered lay midwife who practices in that county [eeurty-~elerk

shaii-retain--£ef--the--eeunty--eierkls--reeerds--a—-eepy--ef--eaeh
identifieatiea--ferme-——The--eeunty--eierk——shaii-send—the-eré?inai
ideatifieatien-£erm—te-the-department=--The-eeunty-eiefk-may—eharge
a-reasenabte-fee-fer-these-serviees--under--Artiete--3930---Revised
Btatutes].

(e) The department shall issue a certificate of registration
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to a lay midwife who meets the trajning and examination

requirements of this section and pays the registration fee set by

the department in an amount not to exceed $25.7 A certificate of

registration is issued for the calendar year expiring on December

31. The department by rule may prorate the registration fee so

that an initial registrant pays only that portion of the fee

allocable to the number of whole or partial months remaining in the

year after the month the certificate is issued.

(f) The lay midwifery board shall adopt rules relating to

the renewal of a certificate of registration.

SECTION 7. Section 14, Chapter 365, Acts of fhe 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 14. ADDITIONAL INFORMATION. (a) The department may
require information in addition to that required by Subsection (a)
of Section 13 of this Act if it . determines the additiohal
information is necessary and appropriate to ascertain the nature
and extent of lay midwifery in this state. The department may not
require information regarding any act that is prohibited under this
Act.

(b) Information received under this section may not be made
public so as to disclose the identity of any person to whom the
information relates. This information is not a public record as
defined in Chapter 424, Acts of the 63rd Legislature, Regular
Session, 1973 (Article 6252-17a, Vernon's Texas Civil Statutes).

(c) The department shall prescribe forms for the additional
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information and shall distribute those forms to registered lay

midwives. Each lay midwife must complete and return the forms to

the department [the-eeunty-eterks-ef-this-state=

[(d}--When-a-persen—iden%ifies-himseif—as-a-iay-midwife-under
Seetien-&3-ef-this-Aet7-the-eeun€y-eierk—shai&-give—a-eepy--ef-—any
£erm--£ef--additienai--infermatien—te-the-persenq--The-persen-shaii
eemptete-the-ferm-and-return-i+t-with-the-identification~form-to-the
eeunty-eterk-

[ te}--Fhe--eounty--eciterk--shati--send--these--forms--to---the
department].

SECTION 8. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes),.is amended by adding Section 14A to read as follows:

Sec. 14A. SUSPENSION, REVOCATION, OR DENIAL OF CERTIFICATE.

(a) After a hearing, the lay midwifery board may suspend or revoke

a certificate of registration or may deny the renewal of a

certificate of registration of a lay midwife who practices in

violation of this Act. The lay midwifery board by rule shall

establish specific grounds for the suspension, revocation, or

denial of a certificate.

(b) A hearing on the suspension, revocation, or denial of a

certificate of registration is subject to the Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

Civil Statutes).

SECTION 9. Section 15, Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
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Civil Statutes), is amended to read as follows:

Sec. 15. ROSTER. (a) The department shall maintain a
roster of all persons registered [tdentified] to practice lay
midwifery.

(b) The roster shall contain for each person the information

required on the registration application [tdentifiecatien] form

under Subsection (a) of Section 13 of this Act and other

information that the department determines necessary to identify

with accuracy each lay midwife who is registered [tdent:fied] under

this Act. This information shall be a public record as defined in
Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973
(Article 6252-17a, Vernon's Texas Civil Statutes).

SECTION 10. Section 16, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by amending Subsection (b) and by
adding Subsection (h) to read as follows:

(b) The department with the advice of the lay midwifery
board shall prescribe the form of the written disclosure required
by <this section, which shall include the information that a lay
midwife:

(1) may assist only in normal childbirth;

(2) has or does not have an arrangement with a 1local
physician for referring patients who have complications that occur
before or during childbirth; and

(3) may not:

(A) administer a prescription drug without a physician's
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supervision, except for prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum;
(B) perform a Caesarean éectioni[7j or
(C) perform an episiotomy[s-and
[(4)--has-er-has-net-passed-the-iay-midwi£e--training--eeurse
£inat-eHamination-approved-by-the-board].

(h) The disclosure form must include a statement explaining

that state law requires every newborn child to be tested for

certain inheritable diseases. The 1lay midwifery board shall

promulgate rules concerning the referral of newborns to licensed

practitioners for the performance of these tests.

SECTION 11. Section 17, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 45121, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 17. PROHIBITED ACTS. (a) Except as provided by

Section 21 of this Act, a [A] lay midwife may not:

(1) administer a prescription drug to a client except wunder
the supervision of a licensed physician in accordance with the laws
of this state; )

(2) use forceps or surgical instruments for any procedure
other Fhan cutting the umbilical cord or providing emergency first
aid during delivery;

(3) remove placenta by invasive techniques;

(4) advance or retard labor or delivery by using medicines

or mechanical devices;

(5) |[use-in-eenneetien-with-his-name-a--titie---abbreviatien
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er--any--designation--tending-te-impiy-that-he-is-a-Uregisteredl-oxr
ﬂeertiféed”-iay—midwife—-as--eppesed——te--ene--whe-—has--identified
himseif-in-eempiianee-with-%his-Aet7-er -

[¢63] assist at childbirth other than a normal childbirth
except in an emergency situation that poses an immediate threat to
the life of the mother or newborn; or

(6) use in connection with his or her name a title,

abbreviation, or any designation other than "registered lay

midwife."

(b) A lay midwife may not advertise or otherwise represent

that the lay midwife is a medical doctor or a graduate of a medical

school unless the lay midwife is licensed to practice medicine by

the Texas State Board of Medical Examiners.

SECTION 12. Section 18, Chapter 365, Acts of ‘the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 18. PENALTIES. (a) A person [tay-midwife] commits an
offense if the person [iay-midwife] knowingly or intentionally acts’

as a lay midwife without being registered under [commiEs-~an~--aet

prehibited-by] this Act.

(b) An offense under Subsection (a) of this section is a

Class C misdemeanor.

(c¢) A lay midwife who knowingly or intentionally fails to
comply with the disclosure requirement of this Act commits a Class
C misdemeanor.

[(d)—-A—iay—midwife-whe-knewingiy-ef-éntentienaiiy—-faiis--te
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eempiy--with--the--identi£iea€ien-fequifement-ef-this-Aet-eemmi%s—a
€iass-E-misdemeaner- ]

SECTION 13. Chapter 365, Acts of the 68th Legislature,
Reqular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Sections 21, 22, and 23 to read 'as
follows:

Sec. 21. PROPHYLACTIC TREATMENT OF NEWBORNS. (a) Fach lay

midwife shall administer prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum to each infant the lay

midwife delivers under standing orders by a licensed physician or

by any agent or employee of the Texas Department of Health. under

standing orders by a licensed physician working for the department.

(b) Subject to the availability of funds, the department

shall furnish prophylaxis approved by the Texas Board of Health to

prevent ophthalmia neonatorum to each lay midwife registered under

this Act, subject to the restrictions of Subsection (c) of this

section.

(c) A lay midwife registered under this chapter may possess

and administer prophylaxis to prevent ophthalmia neonatorum only

under standing orders from a licensed physician as delineated in

Section 3.06 of the Medical Practice Act (Article 4495b, Vernon's

Texas Civil Statutes).

(d) The distribution or delivery of prophylaxis to prevent

ophthalmia neonatorum to a lay midwife registered under this Act by

any individual authorized by this Act is not subject to and does

not constitute a violation of Chapter 425, Acts of the 56th

10
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Legislature, Regqular Session, 1959 (Article 4476-14, Vernon's Texas

Civil Statutes).

Sec. 22. ENFORCEMENT; CIVIL PENALTY. (a) The attorney

general or a district or county attorney may institute a civil

action to compel compliance with this Act.

(b) In addition to any injunctive relief or any other remedy

provided by law, if a person violates this Act or a rule adopted

under this Act, the department may assess a civil penalty against

that person as provided by this section.

(c) The department may assess the civil penalty in an amount

not to exceed $500. 1In determining the amount of the penalty, the

department shall consider the seriousness of the violation.

(d) 1If, after examination of a possible violation and the

facts relating to that possible violation, the department concludes

that a violation has occurred, the department shall issue a

preliminary report that states the facts on which the conclusion is

based, the fact that a civil penalty is to be imposed, and the

amount to be assessed. Not later than the 10th day after the - date

on which the department issues the preliminary report, the

department shall send a copy of the report to the person charged

with the violation, together with a statement of the right of the

person to a hearing relating to the alleged violation and the

amount of the penalty.

(e) Not later than the 20th day after the date on which the

report is sent, the person charged must either make a written

request for a hearing or remit the amount of the civil penalty to

11
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the department. Failure either to request a hearing or to remit

the amount of the civil penalty within the time provided by this

subsection results in a waiver of a right to a hearing under this

Act. If the person charged requests a hearing, the hearing shall

be conducted in the manner provided by Section 14A of this Act. 1If

it is determined after hearing that the person has committed the

alleged violation, the department shall give written notice to the

person of the findings established by the hearing and the amount of

the penalty and shall enter an order requiring the person to pay

the penalty.

(f) Not 1later than the 30th day after the date on which the

notice is received, the person charged must pay the civil penalty

in full or, if the person wishes to contest either the amount of

the penalty or the fact of the violation, remit the assessed amount

to the department for deposit in an escrow account. If, after

judicial review, it is determined that no violation occurred or

that the amount of the penalty should be reduced, the department

shall remit the appropriate amount to the person charged with the

violation.not later than the 30th day after the date on which the

judicial determination becomes final.

(g) Failure to remit the amount of the civil penalty to the

department within the time provided by Subsection (f) of this

section results in a waiver of all legal rights to contest the

violation or the amount of the penalty.

(h) A civil penalty owed under this section may be recovered

in a civil action brought by the attorney general at the request of

12
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the department.

Sec. 23. PROVISION OF SUPPORT SERVICES. (a) The department

and a local health department, a public health district, or a local

health unit that is owned, operated, or 1leased by a political

subdivision of this state shall provide medical and laboratory

support services to pregnant women and newborns who are clients of

lay: midwives for the performance of the prenatal standard

serological test for syphilis and the newborn screening tests

required by 1law for phenylketonuria, hypothyroidism, and other

inheritable diseases, if those services are available to other

clients or patients of that entity. The entity may charge a

reasonable fee for the services, but a person may not be denied

services because of inability to pay.

(b) For the purposes of this section, "local health

department,"”" "public health district," and "local health unit" have

the meanings assigned by the Local Public Health Reorganization Act

(Article 4436b, Vernon's Texas Civil Statutes).

SECTION 14. Section 3.06, Medical Practice Act (Article
4495b, Vernon's Texas Civil Statutes), is amended by adding
Subsection (f) to read as follows:

(£)(1) It is the policy of this state that the prevention of

ophthalmia neonatorum in newborn infants is of paramount importance

for the protection of the health of Texas children.

(2) Authority to delegate medical acts to a lay midwife

registered under Chapter 365, Acts of the 68th Legislature, Regular

Session, 1983 (Article‘ 4512i, Vernon's Texas Civil Statutes), is

13
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recognized as applicable to the possession of and administration of

eye prophylaxis for the prevention of ophthalmia neonatorum.

(3) A physician who has issued such a standing delegation

order is immune from liability in connection with acts performed

pursuant to the standing delegation order as long as a lay midwife

has provided proof of compliance with Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas

Civil Statutes) prior to the issuance of the order.

SECTION 15. Section 12, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is repealed.

SECTION 16. (a) This Act takes effect September 1, 1987.

(b) A person is not required to be registered under this Act
until January 1, 1990.

(c) A person engaged in the practice of lay midwifery on the
effective date of this Act who has practiced for not less than two
years and who has complied with the  identification requirements
imposed under Section 13, Chapter 365, Acts of the - 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), as those requirements existed on August 31, 1987,
is entitled to apply to take the lay midwifery training course
final examination prescribed by the Texas Board of Health without
completing an approved lay midwifery training course. The person
must pass the examination not later than December 31, 1989. If the
person does not pass the examination before January 1, 1990, the

person must complete an approved lay midwifery training course to

14
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qualify for reexamination.

(d) A health care professional serving as a member of the
lay midwifery board on the effective date of this Act is entitled
to continue to serve until the expiration of that person's term.
On the expiration of the terms of health care professionals whose
terms expire January 31, 1989, and January 31, 1991, the Texas
Board of Health shall appoint lay midwives to fill the vacated
positions.

SECTION 17. The importance of this 1legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

15
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COMMITTEE AMENDMENT NO. 1

Amend S.B. 780 as follows:

1. On page 2, line 9, strike y rule" and between "shall"

and "establish" insert "develop rules to".

"

2. On page 2, line 12, strike adopted" and substitute

1"

developed".

3. On page 5, 1line 9, strike "adopt rules" and insert

"develop rules subject to adoption by the Texas Board of Health"

between "shall" and "relating".

4. On page 6, line 18, strike y rule" and between "shall"

and "establish" insert "develop rules subject to adoption by the

Texas Board of Health to".

5. On page 8, line 10, strike "promulgate rules" and between

"shall" and "concerning" insert "develop rules subject to adoption

by the Texas Board of Health".

Madla

COMMITTEE AMENDMENT NO. 2

Amend S.B. 780 on page 13 by adding Subsection (c) on line 18
to read as follows:

"(c) A physician who provides support services to pregnant

women and newborns who are clients of registered 1lay midwives is

immune from civil liability for any act or omission on the part of

the midwife resulting in death, damage or injury if the physician

provided the support services without remuneration or expectation

of remuneration."

Wright

16
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COMMITTEE AMENDMENT NO. 3

Amend S.B. 780 on page 5, line 3, by deleting the "$25" and
substituting "$45".
Harris of Brazoria

COMMITTEE AMENDMENT NO. 4

Amend S.B. 780 .on page 9, between 1lines 25 and 26, by
inserting a new Subsection (d) to read as follows:

"(d) A lay midwife commits an offense if the lay midwife

violates Section 17(b) of this Act. An offense under this

subsection is a Class B Misdemeanor unless the actor has been

convicted previously, in which event the offense is a Class A

Misdemeanor."

Wright

17




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 22, 1987

T0: Honorable Chet Brooks, Chairman In Re: Senate Bill No. 780
Committee on Health and Human Services By: Uribe
Senate Chamber
Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 780 (relating
to the regulation of lay midwives) this office has determined the following:

The bill would make no appropriation but could provide the legal basis for
an appropriation of funds to implement the provisions of the bill.

The bill would authorize the Department of Health to require mandatory
training and examination for lay midwives registered under this Act. The
Department would be authorized to issue a certificate of registration to a lay
midwife who meets the training and examination requirements and who pays a
registration fee in an amount not to exceed $25.

The probable fiscal implication of implementing the provisions of the bill
during each of the first five years following passage is estimated as follows:

Probable Revenue Probable Cost Change in Number
Fiscal Gain to the Out of the of State Employees
Year General Revenue Fund General Revenue Fund from FY 1987
1988 $ 31,000 $ 32,742 +1
1989 11,000 25,502 +1
1990 11,000 25,502 +1
1991 11,000 25,502 +1
1992 11,000 25,502 +1

Similar annual fiscal implications would continue as long as the provisions
of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Department of Health;
LBB Staff: JO, HES, JWH, AMF, AF

70FSB780
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Ist Printing

By: Uribe S.B. No. 7é0

(Madla)

A BILL TO BE ENTITLED
AN ACT

relating to the regulation of lay midwi&és; providing criminal and
civil penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 3, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 3. LAY MIDWIFERY BOARD. The Texas Board of Health
shall appoint a lay midwifery board composed of:

(1) six [three] lay midwives with at least five [three]
years of experience in the practice of lay midwifery, no more than

#
two [ene] of whom may be [a] licensed health care professionals

[prefessiena];

(2) one certified nurse-midwife;

(3) a person licensed to practice medicine who is certified
by the American College of Obstetricians and Gynecologists;

(4) one person licensed to practice medicine who is

certified by the American Board of Pediatricians or the American

Academy of Family Physicians; and

(5) three persons who are not practicing or trained in a
health care profession and who represent the public interest.

SECTION 2. Subsection (a), Section 7, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) The department shall hire an executive secretary after
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consultation with the lay midwifery board to perform administrative
duties, including keeping the minutes of lay midwifery board
meetings, maintaining records about approved training courses, and

maintaining records of persons who are registered under [have

reeeived-a-ietter-of-compietion-as-deseribed-in] this Act.

SECTION 3. Subsection (c), Section 8, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 45121,
Vernon's Texas Civil Statutes), is amended to read as follows:

(c) The lay midwifery board by rule [department] shall

establish a procedure for reporting and processing complaints

relating to lay midwifery practice in Texas. The Texas Board of

Health must approve the rules adopted under this subsection.

{

SECTION 4. Section 10, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by adding Subsections (d) and (e) to
read as follows: -

(d) To be approved by the Texas Board of Health, a lay

midwifery training course must include training in:

(1) the use and administration of prophylaxis to prevent

ophthalmia neonatorum; and

(2) cardiopulmonary resuscitation of the type recommended by

~

the American Heart Association for certification by that

association in basic life support cardiopulmonary resuscitation for

adults and infants or any other type considered appropriate by the

board.

(e) The Texas Board of Health shall prescribe a standard




n w

O 0O N o

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

S.B. No. 780

final examination for lay midwifery training courses.

SECTION 5. Subsection (a), Section 11, Chapter 365, Acts of
the 68th Legislature, Regular Session, 1983 (Article 4512i,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) A person who has completed an approved lay midwifery
training course or who has comparable training approved by the lay
midwifery board is entitled to take the final examination

prescribed by the Texas Board of Health [ef-the-training-~eceurse].

SECTION 6. Section 13, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 13. REGISTRATION [$BENTIFI€ATION] REQUIREMENT. (a) A

[fn--Beeember--ef--each~--year;--a] person may not practice'[whe

praetiees] lay midwifery in this state unless the person is

registered with the department. An applicant for registration must

apply to the department — on a form prescribed by the department.

The application form must be accompanied by a nonrefundable

application fee set by the department in an amount not to exceed

$25. The application form must include: [shaii--iden€ify~--himseif

as--a-iay-midwi£e;by-appearing-in-persen-befere-€he-eeunty-e&erk-e£
the-eeunty-in-whieh-the-persen-resides-er-befere-the--eeunty--eiefk
ef--eaeh-—eeun%y--in——whieh--the—persen-praetiees-iay-midwi£ery-and
deiivering-te-the-eeunty-eiefk-a-verified-édentifieatien-§erm--that
eentazns -]

(1) the vperson's ‘name, residence, and post office address;

(2) the person's date and place of birth;
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(3) the location of the person's practice according to

counties; and
(4) other information the department determines necessary
[fef—the-idenﬁifieatéen-ef-iay—midwéves].

(b) The applicant must also file with the application

documentation in the form required by the rules of the department

showing that the applicant has completed an approved lay midwifery

training course and passed the final examination prescribed by the

Texas Board of Health. [fhe--identifieation-~-form---shati-~-be

preseribed-by-the-départmente]

(c) At the time of registration, the department [The-eceunty

eterk] shall provide each lay midwife [whe--identifies--himseif] a
written notice stating [ef] a lay midwife's legal responsjbilities
under the laws and rules of this state on a form prescribed by the
department. Failure to receive the notice does not constitute a
defense to prosecution for acts committed in violation of the laws
and rules of this state.

(d) The department shall provide each county clerk and each

local registrar of births within each county with the name of each

registered lay midwife who practices in that county [eeunty-elerk

shaii-fetain--fer--the--eeunty--eierkls--reeerds—-a-—eepy-wef--egeh
identifieatien-—ferﬁe-—-?he--eeunty--e¥erk--shaii-send-the-eriginai
identifieatien-ferm-te-the—departmente--?he-eeunty-eierk-may—eharge
a-reasenabie-£ee-£ef-these-serviees--under--Artieie--39397--Revised
Btatutes].

(e) The department shall issue a certificate of registration
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to a lay midwife who meets the training and examination

requirements of this section and pays the registration fee set by

the department in an amount not to exceed $25.° A certificate of

registration is issued for the calendar yYear expiring on December

31. The department by rule may prorate the registration fee so

that an initial registrant pays only that portion of the fee

allocable to the number of whole or partial months remaining in the

Year after the month the certificate is issued.

(f) The 1lay midwifery board shall adopt rules relating to

the renewal of a certificate of registration.

SECTION 7. Section 14, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 14. ADDITIONAL INFORMATION. (a) The department may
require information in addition to that required by Subsection (a)
of Section 13 of this Act if it . determines the additiohal
information is necessary and appropriate to ascertain the nature
and extent of lay midwifery in this state. The department may not
require information regarding any act that is prohibited under this
Act.

(b) Information received under this section may not be made
public so as to disclose the identity of any person to whom the
information relates. This information is not a public record as
defined in Chapter 424, Acts of the 63rd Legislature, Regular
Session, 1973 (Article 6252-17a, Vernon's Texas Civil Statutes).

(c) The department shall prescribe forms for the additional
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information and shall distribute those forms to registered lay

midwives. Each lay midwife must complete and return the forms to

the department [the-eeunty-elerks-ef-this-state-

[(d)--When-a-pefsen-identi£ies—himsei£-as-a-iay-midwife—under
Seetien-i3-ef-this-Aety-the-eeunﬁy-eierk-shaii-give-a—eepy-—ef--any
ferm-—fer~-additéenai--infermatien-te-%he-persenw—-The-pefsen-shaii
eempiete-the-form-and-return-it-with-the-identification-£form-to-the
eeunty-etexrk-

[ te}~-Fhe--eounty--eterk--shati--send--these--forms-~to---the
department].

SECTION 8. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Section 14A to read as follows:

Sec. 14A. SUSPENSION, REVOCATION, OR DENIAL OF CERTIFICATE.

(a) After a hearing, the lay midwifery board may suspend or revoke

a certificate of registration or may deny the renewal of a

certificate of registration of a lay midwife who practices in

violation of this Act. The lay midwifery board by rule shall

establish specific grounds for the suspension, revocation, or

denial of a certificate.

(b) A hearing on the suspension, revocation, or denial of a

certificate of registration is subject to the Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

Civil Statutes).

SECTION 9. Section 15, Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
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Civil Statutes), is amended to read as follows:
Sec. 15. ROSTER. (a) The department shall maintain a

roster of all persons registered [tdentified] to practice lay

midwifery.
(b) The roster shall contain for each person the information

required on the registration application [tdentification] form

under Subsection (a) of Section 13 of this Act and other

information that the department determines necessary to identify

with accuracy each lay midwife who is registered [identified] under

this Act. This information shall be a public record as defined in
Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973
(Article 6252-17a, Vernon's Texas Civil Statutes).

SECTION 10. Section 16, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended by amending Subsection (b) and by
adding Subsection (h) to read as follows:

(b) The department with the advice of the lay midwifery
board shall prescribe the form of the written disclosure required
by this section, which shall include the information that a lay
midwife:

(1) may assist only in normal childbirth;

(2) has or does not have an arrangement with a local
physician for referring patients who have complications that occur
before or during childbirth; and

(3) may not:

(A) administer a prescription drug without a physician's
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supervision, except for prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum;

(B) perform a Caesarean section;[7] or

(C) perform an episiotomy[s-and

[(4)—-has—ef-has-net-passed-the—iay-midwife--training--eeurse
féna&—examinatien-appreved—by-the-beard].

(h) The disclosure form must include a statement explaining

that state law requires every newborn child to be tested for

certain inheritable diseases. The lay midwifery board shall

promulgate rules conqerning the referral of newborns to licensed

practitioners for the performance of these tests.

SECTION 11. Section 17, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 17. PROHIBITED ACTS. (a) Except as providedl by

Section 21 of this Act, a [A] lay midwife may not:

(1) administer a prescription drug to a client except under
the supervision of a licensed physician in accordance with the laws
of this state; )

(2) wuse forceps or surgical instruments for any procedure
other Fhan cutting the umbilical cord or providing emergency first
aid during delivery;

(3) remove placenta by invasive techniques;

(4) advance or retard labor or delivery by using medicines

or mechanical devices;

(5) [use—in-eenneetien-with-his-name-a--ti%ie7--abbreviatien
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er--any—-designatien--tending-%e-impiy-tkat-he-is-a-uregisteredﬂ-er
ﬂeertifiedu-iay—midwife--as--eppesed—-te--ene—-whe--has--identified
himseif-in-eempiianee-with-%his-Aetr-er .

[€6}] assist at childbirth other than a normal childbirth
except in an emergency situation that poses an immediate.threat to

the life of the mother or newborn; or

{(6) use in connection with his or her name a title,

abbreviation, or any designation other than "registered lay

midwife."

(b) A lay midwife may not advertise or otherwise represent

that the lay midwife is a medical doctor or a graduate of a medical

school unless the lay midwife is licensed to practice medicine by

the Texas State Board of Medical Examiners.

SECTION 12. Section 18, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is amended to read aslfollows:

Sec. 18. PENALTIES. (a) A person [lay-midwife] commits an
offense if the person [iay-midwife] knowingly or intentionally acts

as a lay midwife without being registered under [eommiEg--an-~-aeck

prehibited-by] this Act.

(b) An offense under Subsection (a) of this section is a

Class C misdemeanor.
(¢) A lay midwife who knowingly or intentionally fails to
comply with the disclosure requirement of this Act commits a Class

C misdemeanor.

[fd)--A-iay-midwife-whe-knewingiy-er-intentienaiiy—-faiis--te
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eempty--with--the--identification-requirement-of-this-Aet-commits-a
€iass-€-mésdemeaner=]

SECTION 13. Chapter 365, Acts of the 68th Legislature,
Regular Session, 1983 (Article 4512i, Vernon's Texas Civil
Statutes), is amended by adding Sections 21, 22, and 23 to read as
follows:

Sec. 21. PROPHYLACTIC TREATMENT OF NEWBORNS. (a) Each lay

midwife shall administer prophylaxis approved by the Texas Board of

Health to prevent ophthalmia neonatorum to each infant the lay

midwife delivers under standing orders by a licensed physician or

by any agent or employee of the Texas Department of Health under

standing orders by a licensed physician working for the department.

(b) Subject to the availability of funds, the department

shall furnish prophylaxis approved by the Texas Board of Health to

prevent ophthalmia neonatorum to each lay midwife registered under

this Act, subject to the restrictions of Subsection (c) of this

section.

(c) A lay midwife registered under this chapter may possess

and administer prophylaxis to prevent ophthalmia neonatorum only

under standing orders from a licensed physician as delineated in

Section 3.06 of the Medical Practice Act {Article 4495b, Vernon's

Texas Civil Statutes).

(d) The distribution or delivery of prophylaxis to prevent

ophthalmia neonatorum to a lay midwife registered under this Act by

any individual authorized by this Act is not subject to and does

not constitute a violation of Chapter 425, Acts of the 56th

10
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Legislature, Rggular Session, 1959 (Article 4476-14, Vernon's Texas

Civil Statutes).

Sec. 22. ENFORCEMENT; CIVIL PENALTY. (a) The attorney

general or a district or county attorney may institute a civil

action to compel compliance with this Act.

(b) In addition to any injunctive relief or any other remedy

provided by law, if a person violates this Act or a rule adopted

under this Act, the department may assess a civil penalty against

that person as provided by this section.

(c) The department may assess the civil penalty in an amount

not to exceed $500. In determining the amount of the penalty, the

department shall consider the seriousness of the violation.

(d) 1If, after examination of a possible violation and the

facts relating to that possible violation, the department concludes

that a violation has occurred, the department shall issue a

preliminary report that states the facts on which the conclusion is

based, the fact that a civil penalty is to be imposed, and the

amount to be assessed. Not later than the 10th day after the date

on which the department issues the preliminary report, the

department shall send a copy of the report to the person charged

with the violation, together with a statement of the right of the

person to a hearing relating to the alleged violation and the

amount of the penalty.

(e) Not later than the 20th day after the date on which the

report is sent, the person charged must either make a written

request for a hearing or remit the amount of the civil penalty to

11
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the department. Failure either to request a hearing or to remit

the amount of the civil penalty within the time provided by this

subsection results in a waiver of a right to a hearing under this

Act. If the person charged requests a hearing, the hearing shall

be conducted in the manner provided by Section 14A of this Act. If

it is determined after hearing that the person has committed the

alleged violation, the department shall give written notice to the

person of the findings established by the hearing and the amount of

the penalty and shall enter an order requiring the person to pay

the penalty.

(f) Not later than the 30th day after the date on which the

notice is received, the person charged must pay the civil penalty

in full or, if the person wishes to contest either the amount of

the penalty or the fact of the violation, remit the assessed amount

to the department for deposit in an escrow account. If, after

judicial review, it is determined that no violation occurred or

that the amount of the penalty should be reduced, the department

shall remit the appropriate amount to the person charged with the

violation.not later than the 30th day after the date on which the

judicial determination becomes final.

(g) Failure to remit the amount of the civil penalty to the

department within the time provided by Subsection (f) of this

section results in a waiver of all legal rights to contest the

violation or the amount of the penalty.

(h) A civil penalty owed under this section may be recovered

in a civil action brought by the attorney general at the request of

12
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the department.

Sec. 23. PROVISION OF SUPPORT SERVICES. (a) The department

and a local health department, a public health district, or a local

health unit that is owned, operated, or leased by a political

subdivision of this state shall provide medical and laboratory

support services to pregnant women and newborns who are clients of

lay: midwives for the performance of the prenatal standard

serological test for syphilis and the newborn screening tests

required by 1law for phenylketonuria, hypothyroidism, and other

inheritable diseases, if those services are available to other

clients or patients of that entity. The entity may charge a

reasonable fee for the services, but a person may not be denied

services because of inability to pay.

(b) For the purposes of this section, "local health

department, " "public health district," and "local health unit" have

the meanings assigned by the Local Public Health Reorganization Act

(Article 4436b, Vernon's Texas Civil Statutes).

SECTION 14. Section 3.06, Medical Practice Act (Article
4495b, Vernon's Texas Civil Statutes), is amended by adding
Subsection (f) to read as follows:

(£)(1) It is the policy of this state that the prevention of

ophthalmia neonatorum in newborn infants is of paramount importance

for the protection of the health of Texas children.

(2) Authority to delegate medical ‘acts to a lay midwife

registered under Chapter 365, Acts of the 68th Legislature, Reqular

Session, 1983 jArticle' 4512i, Vernon's Texas Civil Statutes), is

13
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recognized as applicable to the possession of and administration of

eye prophylaxis for the prevention of ophthalmia neonatorum.

{3) A physician who has issued such a standing delegation

order is immune from liability in connection with acts performed

pursuant to the standing delegation order as long as a lay midwife

has provided proof of compliance with Chapter 365, Acts of the 68th

Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas

Civil Statutes) prior to the issuance of the order.

SECTION 15. Section 12, Chapter 365, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), is repealed.

SECTION 16. (a) This Act takes effect September 1, 1987.

(b) A person is not required to be registered under this Act
until January 1, 1990.

(c) A person engaged in the practice of lay midwifery on the
effective date of this Act who has practiced for not less than two
years and who has complied with the identification requirements
imposed wunder Section 13, Chapter 365, Acts of the - 68th
Legislature, Regular Session, 1983 (Article 4512i, Vernon's Texas
Civil Statutes), as those requirements existed on August 31, 1987,
is entitled to apply to take the lay midwifery training course
final examination prescribed by the Texas Board of Health without
completing an approved lay midwifery training course. The person
must pass the examination not later %hah December 31, 1989. If the
person does not pass the examination before January 1, 1990, the

person must complete an approved lay midwifery training course to
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qualify for reexamination.

(d) A health care professional serving as a member of the
lay midwifery board on the effective date of this Act is entitled
to continue to serve until the expiration of that person's term.
On the expiration of the terms of health care professionals whose
terms expire January 31, 1989, and January 31, 1991, the Texas
Board of Health shall appoint lay midwives to fill the vacated
positions.

SECTION 17. The importance of this legislation and the
crowded condition of the «calendars in both houses create an
emergency and, an ' imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

15




10

11

12

13

14

15

16

17

18

1S

20

21

22

23

24

25

26

S.B. No. 780

COMMITTEE AMENDMENT NO. 1

Amend S.B. 780 as follows:

1. On page 2, line 9, strike y rule" and between "shall"

and "establish" insert "develop rules to".

2. On page 2, line 12, strike "adopted" and substitute

n

developed".

3. On page 5, 1line 9, strike "adopt rules" and insert

"develop rules subject to adoption by the Texas Board of Health"

between "shall" and "relating".
4. On page 6, line 18, strike "by rule" and between "shall"

and "establish" insert "develop rules subject to adoption by the

Texas Board of Health to".

5. On page 8, line 10, strike "promulgate rules" and between

"shall" and "concerning" insert "develop rules subject to adoption

by the Texas Board of Health".

Madla

COMMITTEE AMENDMENT NO. 2

Amend S.B. 780 on page 13 by adding Subsection (c) on line 18

to read as follows:

"(c¢) A physician who provides support services to pregnant

women and newborns who are clients of registered lay midwives 1is

immune from civil liability for any act or omission on the part of

the midwife resulting in death, damage or injury if the physician

provided the support services without remuneration or expectation

of remuneration."

Wright
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COMMITTEE AMENDMENT NO. 3

Amend S.B. 780 on page 5, line 3, by deleting the "$25" and
substituting "$45".
Harris of Brazoria

COMMITTEE AMENDMENT NO. 4

Amend S.B. 780 on page 9, between lines 25 and 26, by
inserting a new Subsection (d) to read as follows:

"(d) A lay midwife commits an offense if the lay midwife

violates Section 17(b) of this Act. An offense under this

subsection is a Class B Misdemeanor unless the actor has been

convicted previously, in which event the offense is a Class A

Misdemeanor."

Wright

17
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S.B. 780 Uribe (Madla)

BILL ANALYSIS

BACKGROUND

Lay midwives are persons who assist childbirth for compensation.
It is estimated that there are approximately 400 lay midwives in
Texas. They are regulated by the Texas Lay Midwifery Law, Art.
4512i, V.T.C.S., enacted in 1983, which defines the duties,
requirements, and prohibitions related to midwifery practice,
including annual identification of midwives with their county
clerk. The Act creates a lay midwifery board under the Texas
Board of Health to establish requirements for an approved lay
midwifery training course, establish qualifications for the lay
midwifery training course instructors, issue a lay midwifery
training manual, and establish eligibility requirements for
taking the final examination. Lay midwives are not required to
take the course or the examination to practice midwifery; they
are required to annually identify themselves as midwives to the
county clerk of the county in which they reside.

Under Sec. 3.02 of the Texas Venereal Disease Act (Art. 44454,
V.T.C.S.), physicians, nurses, midwives or other persons in
attendance at a childbirth are required to use prophylaxis in
order to prevent ophthalmia neonatorum. The Texas Lay Midwifery
Law prohibits lay midwives from administering a prescription drug
to a client except under the supervision of a licensed physician.

PURPOSE

This bill requires lay midwives to administer prophylaxis under
standing orders from a physician, and requires the lay midwifery
training course to include training in the use and administration
of prophylaxis and cardiopulmonary resuscitation. The TDH would
be authorized to distribute prophylaxis to lay midwives subject
to the availability of funds. Lay midwives are required to show
completion of an approved training course and passage of the
final examination prescribed by the Board of Health.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Sec. 3 of Art. 4512i, Vv.T.C.S.

Sec. 3. Expands the number of lay midwives on the Lay Midwifery
Board from three to six, requiring at least five years experience
instead of three, and allows no more than two instead of one to
be licensed health care professionals; specifies that the person
licensed to practice medicine can be certified by the American
Academy of Family Physicians.

SECTION 2. Amends Subsec. (a), Sec. 7, Art. 4512i, V.T.C.S.

(a) Requires the executive secretary of the lay midwifery board
to maintain records of persons registered under this Act.

SECTION 3. Amends Sec. 8(c) of Art. 4512i, V.T.C.S.

(c) Requires the lay midwifery - board to establish by rule a
procedure for reporting and processing complaints relating to
practice, with approval of the Board of Health.

SECTION 4. Amends Sec. 10 of Art. 4512i, V.T.C.S., by adding
subsecs. (d) and (e).

(d) Requires that in order for lay midwifery training courses to
be approved, they must include training in the use and adminis-
tration of prophylaxis and cardiopulmonary resuscitation.

(e) Requires the Board of Health to prescribe a standard final
examination for the courses.

SECTION 5. Amends Subsec. (a), Sec. 11, Art. 4512i, V.T.C.S.

= =
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(a) Clarifies that the final examination is prescribed by the
Board of Health.

SECTION 6. Amends Sec. 13 of Art. 4512i, V.T.C.S.

(a) Prohibits a person from practicing lay midwifery without
registering with the TDH; specifies contents of application form
accompanied by a fee not to exceed $25; deletes current require-
ment of registering with the county clerk.

(b) Requires the applicant to file documentation as required by
department rules showing completion of an approved training
course and passage of the final examination.

(c) Requires the department to provide each lay midwife at the
time of registration with a written notice stating legal respon-
sibilities.

(d) Requires the department to provide each county clerk and
local registrar of births within each county the name of each
registered lay midwife who practices in that county.

(e) Requires the department to issue a certificate of registra-
tion to a lay midwife who meets the training and examination
requirements and pays the registration fee; provides that certif-
icates expire on December 31 of each year; authorizes the depart-
ment to prorate the registration fee so that an initial
registrant pays for that portion of the year remaining when the
certificate is issued.

(f) Requires the lay midwifery board to adopt rules relating to
the renewal of the certificate.

SECTION 7. Amends Sec. 14 of Art. 4512i, V.T.C.S.

Sec. 14. Requires the department to distribute prescribed forms
for additional information to registered lay midwives; requires
the midwife to return the forms to the department; deletes
current language.

SECTION 8. Amends Art. 4512i, V.T.C.S., by adding Sec. 14A.

Sec. 14A(a). Authorizes the lay midwifery board to suspend or
revoke a certificate or deny the renewal of a certificate after a
hearing for a violation of the act; requires the board to estab-
lish by rule specific grounds for suspension, revocation, or
denial of a certificate.

(b) Provides that hearings are subject to Art. 6252-13a, V.T.C.S.
SECTION 9. Amends Sec. 15 of Art. 4512i, V.T.C.S.

Sec. 15. Amends the requirement that the department maintain a
roster to specify it to includes all persons registered and
requires the roster to contain information required on the appli-
cation form under Sec. 13(a).

SECTION 10. Amends Sec. 16 of Art. 4512i, by amending subsec. (b)
and adding subsec. (h).

(b) Requires the written disclosure form to include information
that a lay midwife may administer prophylaxis approved by the
Texas Board of Health.

(h) Requires the disclosure form to include a statement explain-
ing that state law requires newborns to be tested for inheritable
diseases; requires the lay midwifery board to promulgate rules
concerning the referral of newborns to licensed practitioners for
such tests.

SECTION 11. Amends Sec. 17 of Art. 4512i, V.T.C.S.
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Sec. 17. (a) Provides an exception to prohibited acts as speci-
fied in Sec. 21; prohibits use of title other than "registered
lay midwife".

(b) Prohibits advertisement or representation that the midwife is
a doctor or medical school graduate unless licensed to practice
medicine by the Board of Medical Examiners.

SECTION 12. Amends Sec. 18 of Art. 4512i, V.T.C.S.

Sec. 18. Provides an offense for knowingly or intentionally
acting as a lay midwife without being registered under the Act.

SECTION 13. Amends Art. 4512i, V.T.C.S., by adding Secs. 21, 22,
and 23.

Sec. 21(a) Requires a lay midwife to administer prophylaxis to
each infant delivered under standing orders from a physician or
by any agent or employee of the TDH under standing orders by a
licensed physician working for the department.

(b) Requires the department to furnish prophylaxis subject to
available funds and the restrictions of subsec. (c).

(c) Specifies that a registered 1lay midwife may possess and
administer prophylaxis only under standing orders from a physi-
cian as delineated in Sec. 3.06 of the Medical Practice Act.

(d) Establishes that the distribution or delivery to a midwife by
any individual authorized by this Act is not subject to and does
not constitute a violation of Art. 4476-14, V.T.C.S.

Sec. 22. (a) Authorizes the attorney general or a district or
county attorney to institute a civil action to compel compliance
with the Act.

(b) Authorizes the department to assess a civil penalty against a
person who violates the Act or adopted rule in addition to other
legal remedy.

(c) Specifies the limit on the civil penalty of $500; requires
the department to consider the seriousness of the violation in
determining the amount of penalty.

(d) Requires the department to issue a preliminary report follow-
ing an examination of a possible violation; specifies what must
be included; requires the department to send a copy to the person
charged with a statement of the right to a hearing no later than
10 days after the preliminary report is issued.

(e) Requires the person charged to make a written request for a
hearing or remit the amount of the civil penalty within 20 days
after the report is sent or the right to a hearing is waived;
requires a hearing to be conducted as provided in Sec. 14A;
requires the department to give written notice including findings
and amount of penalty with an order to pay the penalty.

(f) Requires the person to pay the civil penalty or if contesting
the amount, remit the assessed amount for deposit in an escrow
account no later than 30 days after the notice is received;
requires the department to return the money to the person charged
no later than 30 days after judicial determination becomes final
if it is determined that no violation occurred or that the penal-
ty should be reduced.

(g) Specifies that failure to remit the penalty within the time
provided results in a waiver of all legal rights to contest the
violation or amount of penalty.

(h) Permits a civil penalty owed under this section to be recov-
ered in a civil action brought by the attorney general at the
request of the department.
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Sec. 23. (a) Requires the department and other health entities to
provide medical and laboratory support services to pregnant women
and newborns who are clients of lay midwives for the performance
of serological tests for syphilis and newborn screening tests
required by 1law for inheritable diseases if those services are
available to other clients of that entity; permits the entity to
charge a reasonable fee but prohibits denying services due to
inability to pay.

(b) Provides that for the purpose of this section, "local health
department", "public health district", and "local health unit"
have meanings assigned by Art. 4436b, V.T.C.S.

SECTION 14. Amends Sec. 3.06 of Art. 4495b, V.T.C.S., by adding
subsec. (f).

(f) States policy that prevention of ophthalmia neonatorum in
newborns is of paramount importance; specifies that authority to
delegate medical acts to a registered lay midwife is recognized
as applicable to possession and administration of prophylaxis;
provides immunity from liability for a physician who has issued
standing orders provided a lay midwife has provided proof of
compliance with Art. 4512i, V.T.C.S.

SECTION 15. Repeals Sec. 12 of Art. 4512i, V.T.C., regarding the
department granting a letter of completion to a person passing
the final examination for lay midwives.

SECTION 16. Effective date: September 1, 1987; specifies that a
person is not required to be registered until January 1, 1990;
outlines requirements for persons currently practicing; provides
for continuation of terms for health care professionals currently
serving on the lay midwifery board; provides for appointments to
fill vacated positions.

SECTION 17. Emergency clause.

RULEMAKING AUTHORITY

The lay midwifery board is required to establish by rule a proce-
dure for reporting and processing complaints relating to the
practice of lay midwifery. The Board of Health must approve
these rules. The lay midwifery board is required to adopt rules
relating to the renewal of a certificate of registration, and to
establish by 1rule specific grounds for the suspension, revoca-
tion, or denial of a certificate. The Department of Health is
authorized to prorate by rule the registration fee so that
initial registrants pay only the amount owed until December 31.
The Texas Board of Health is required to prescribe a standard
final examination for lay midwifery training courses.

SUMMARY OF COMMITTEE ACTION

Public notice was posted in accordance to the rules and a public
hearing held on May 25, 1987. Testimony in support was received
from Mr. Jose E. Camacho, Texas Association of Community Health
Centers and Holly Scholles, Association of Texas Midwives.
Committee amendment #1 was adopted which changes the rulemaking
authority of the lay midwifery board to authorize the board to
develop rules which must be approved or adopted by the Board of
Health, Committee amendment #2 provides that a physician provid-
ing support services to clients of registered lay midwives with-
out remuneration is immunity from civil liability for any act or
omission on the part of the midwife. Committee amendment #3 was
adopted which raises the maximum fee for a registration from $25
to $45. Committee amendment #4 was adopted which provides an
offense for a violation of Sec. 17(b), advertising or represent-
ing that the midwife is a medical doctor or graduate of a medical
school unless the midwife is licensed to practice medicine in
Texas. The Committee then voted, by a vote of 9 ayes, 0 nays, to
report S.B. 780 as amended to the House with the recommendation
that it do pass.
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